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Arising out of Order-In-Original No. 66/AC/DEM/ST/Swami Buildcon/2021-22 dated
(&) | 14.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate.

ST tereha 1 AT ST T / M/s Swami Buildcon, 1, Shree Hari Complex, Near Near
(=; | Name and Address of the _ . _ : ,
Appellant - Railway Crossing, Unjha, Mehsana, Gujarat-384170.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. '
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Roevision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry -of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '
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In case of any loss of goods where the ioss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in : j
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :--
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at ondfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,020/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refun< is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respect/i};el' qf,"r'i" “he, form of -
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- sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is [illed to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attenti~n in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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of the !“nance Act, 1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). '

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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3TN 31ET / ORDER-IN-APPEAL

The present appeal has been filed by M/s Swami Buildcon, 1 Shree Hari
Complex, Near Railway Crossing, Unjha, Mehsana, Gujarat-384170 (hereinafter
referred to as “the appellant”) against Order in Original No.
66/AC/DEM/ST/Swami Buildcon/2021-22 dated 14.03.2022 [hereinafter referred
to as “impugned order”] passed by the Assistant Commissioner, CGST and Central
Excise, Division-Mehsana, Commissionerate: Gandhinagar [hereinafter referred to

as “adjudicating authority”]..

2. Briefly stated, the facts of the case are that the appellant were registered
under Service Tax registration No.ASSPP7834MSDO001 and were engaged in
providing taxable services. As per the information received from the Income Tax
department discrepancies were observed in the total income declared by the
appellant in their Income Tax Return (ITR) when compared with Service Tax
Returns (ST-3) filed by them for the period F.Y. 2015-16 & F.Y. 2016-17. In order
to verify the said discrepancies letters dated 04.05.2020, 12.06.2020 and
01.07.2020 were issued to the appellant calling for the details of services provided
during the period F.Y. 2015-16 & F.Y. 2016-17. They submitted reply dated
18.07.2020. From the documents submitted by the appellant the jurisdictional
officers observed that the Income declared in their ITR-5 was more than the Value
of Services declared in their ST-3 Returns resulting into the short payment of

service tax for the relevant period.

Table-A
(Amount in Rs)
Sr. No Details F.Y.2015-16 | F.Y.2016-17
1 Taxable Value as per Income Tax Data 79,34,723/- 58,67,774/-
2 Taxable Value declared in ST-3 return 52,74,867/- 53,00,041/-
3 Difference of value 26,59,856/- 5,64,733/-
4 Amount of Service Tax along with Cess (@14 3,85,679/- 85.160/-
% including Cess) not paid / short paid ’
Total ' 4,70,839/-

3. Show Cause Notice F. No. V.ST/11A-252/Swami Buildcon/2020-21 dated
07.09.2020 (in short ‘SCN”) was issued to the appellant wherein it was proposed

10:
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» Demand and recover service tax amounting to Rs. 4,70,839/- under the
proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under
Section 75 of the Finance Act, 1994 ;

»> Impose penalty under Section 77(2), 77C 78, 70 of the Finance Act, 1994;

4. The SCN was adjudicated vide the impugned order wherein the demand for
Rs. 1,31,497/- leviable on differential taxable value of Rs. 9,06,874/- was
confirmed under Section 73 (2) of the Finance Act, 1994 alongwith interest under
Section 75 of the Finance Act. 1994. Penalty amounting to Rs. 1,31,497/- was
imposed under Section 78 of the Finance Act, 1994 alongwith option for reduced
penalty under proviso to clause (ii). Penalty of Rs. 10,000/- was imposed under

Section 77(2) of the Finance Act, 1994.

5.  Being aggrieved with the impugned order, the appellant have filed the
present appeal alongwith application for condonation of delay on following

grounds :

> The appellant is an Individual engaged in providing taxable service viz.
"Business Auxiliary Service" (BAS) & "Construction service other than
residential complex, including commercial, industrial or civil structure” and
has obtained Service tax Registration No. ASSPP7834MSD001 on
25/10/2015 and the appellant is a tax compliant person, in the sense that he
regularly, submits his returﬁs within the due date to the government, and
also make timely payment of the income tax as well as service tax.

> They further stated that the impugnéd Order passed by the adjudicating
authority is against the well-defined provisions of the law and hence, the
same is bad and illegal. The adjudicating authority has erred in law, by not
following the principles of natural justice, before passing the order against
the appellant. It is a well settle law that any order passed by any authority,
without following the principles of natural justice, is clearly void and illegal.

> The appellant made their representation before the adjudicating authority
and submited reply against the said SCN and attended the personal Hearing,.
The appellant furnished the additional submission including all the points

and all the justifications and explanation necessary to_prove that the demand
P r':’ "-"%zr,

raised by the Asst. Commissioner is not valid.
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» The adjudicating authority has not satisfactorily given proper reasons for
invoking the extended period of limitation by merely alleging the
suppression and willful evasion of tax by the appellant. In fact, the
adjudicating authority has passed the impugned order based on the
information shared by the income tax department, which suggests that it is
the appellant himself who has correctly disclosed all the material facts and
paid correct taxes, based on which such information is shared by the income

tax department. They requested to set aside the impugned order.

6. Personal Hearing in the case was held on 08.09.2023. Shri Utkarsh Desai,
Chartered Accountant, appeared on behalf of the appellant for the hearing. He
reiterated the submissions made in the appeal memorandum. He also submitted
that there has been a delay in filing of appeal by 285 days due to the consultant to
whom the appellant had given documents did not return the same. In this regard, he
referred to certain judgements and case law, and requested to condone the delay,
especially since the case merely relates to non-registration or delay in taking the

registration. Accordingly, he requested to set aside the impugned order.

7. 1 have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during personal hearing and materials
available on record. It is observed from the records that the present appeal was
filed by the appellant on 27.02.2023 against the impugned order passed dated
14.03.2022, reportedly received by the appellant on 14.03.2022. It is observed that
the Appeals preferred before the Commissioner (Appeals) are governed by the
provisions of Section 85 of the Finance Act, 1994. The relevant portion of the said
section is reproduced below :

“(34) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or penalty
under this Chapter: '

Provided that the Commissioner of Central Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the aforesaid period of
two months, allow it to be presented within a further period of one
month.”

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the
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receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the
Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and allow
a further period of one month, beyond the two month allowed for filing of appeal

in terms of Section 85 (3A) of the Finance Act, 1994.

8.  Inthe instant case, the impugned order dated 14.03.2022 admittedly received
by the appellant on 14.03.2022. Therefore, the period of two months for filing the
appeal before the Commissioner (Appeals) ended on 13.05.2022‘. The further
period of one month, which the Commissioner (Appeals) is empowered to condone
for filing appeal ended on 12.06.2022. The present appeal filed by the appellant on
27._02.2023 is, therefore, filed beyond the Condonable period of one month as

prescribed in terms of Section 85 of the Finance Act, 1994 and is time barred.

8.1 My above view also finds support from the judgment of the Hon’ble
Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of
Central Excise and Service Tax, Ahmedabad — 2014 (12) TMI 1215 — CESTAT,
Ahmedabad. In the said case, the Hon’ble Tribunal had held that :

“5, It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon’ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the
statutory provisions of the Act. So, we do not find any reasons to
interfere in the impugned order. Accordingly, we reject the appeal
filed by the appellant.” :

9.  In view of the above discussions and following the judgment of the Hon’ble
Tribunal, supra, I do not find this a fit case for exercising the powers conferred
vide Section 85 (3A) of the Finance Act, 1994. Therefore, I reject the appeal filed

by the appellant on grounds of limitation.
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The appeal filed by the appellant stands disposed off in above terms.
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Dated: @B’Eept, 2023
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To,

M/s Swami Buildcon,

1 Shree Hari Complex,
Near Railway Crossing,
Unjha, Mehsana,
Gujarat-384170.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.

The Députy /Asstt. Commissioner, Central GST, Division- Mehsana,

(W8]

Gandhinagar Commissionerate.

of OIA on website.

/ Guard file.

6. PA File.
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